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Survival of the fittest – dealing with underperforming partners
In last month’s Briefing Note I discussed the need for law firms, as a priority, to take urgent steps to become more competitive, not only to survive the downturn but also to stand them in good stead when times get better. In particular, under-contributing partners (contribution should be seen as more than just financial performance), is a key issue which firms must address if they are to survive these leaner times and build a stronger base for the longer term.

This was unlikely to happen while there was enough money to go around. Many asked 
"Why, when we are doing well, should we go out of our way to create internal issues often involving personal and emotional difficulties with our partners?" 
Now that many firms are feeling the chill wind of recession, they must deal with their under-performing partners, and not just focus on making staff and other overhead cuts, if they are to survive and prosper. In some of the most successful firms the weeding out of under-contributing partners has been an unrelenting process for some time (and is still continuing) — and it shows in their sustained profitability.
However, since profits at many law firms have taken a tumble during the past few months and complacency is, in some firms belatedly, being thrown out of the window, the fundamental issue of partner underperformance which has been allowed by many firms to go unchecked for too long now urgently needs to be tackled. There are still too many firms carrying passengers who are under-contributing. For these firms, driving performance and cutting their number of equity partners is critical if they are to build sustainable competitive advantage and survive. 
How should performance levels be set?

Performance standards are ultimately set by the market place. If a firm wishes to compete in the markets in which it operates then it will need to perform to the standards that clients now and will in the future demand. 


Ensuring that everyone in a firm (especially each partner) is performing to agreed and acceptable levels of performance is perhaps the greatest challenge, because partner performance (or rather, under-performance) can affect every aspect of a firm, its business and its very future. Managing performance revolves around a number of major issues and in particular depends upon how a firm is led and managed, the roles of partners and the standards of performance set by the firm and agreed by the partners.
Management

Performance issues can bring into sharp focus the effectiveness or otherwise of the leadership and management of a firm and a close study of the performance of partners must include examining the approach of those leading and managing the business:

• Is the style and structure of the firm's management appropriate to deal with the issues which under-performance throws up? A consensus style may not be what is required for facing up to difficult issues and making tough decisions in times such as these. 

• Does the firm have the necessary leadership to see it through a partnership restructuring which harder times may demand?

• Does management have a clear brief from the partnership as to what it should achieve?

The role of a partner

Law firms often fail to address the central issue of what should be the role of each partner. Lawyers become partners and it is assumed that they know what is expected of them. How many firms provide development training to young lawyers as to their future roles as partners?

Crucial to enhancing performance is the need to ensure that every partner knows what is expected of him/her. 
Even though it may be argued by some that partners should innately know what to do, in reality life is not like that, and firms have promoted to partnership those who were good lawyers but nothing else, and little or no attempt to develop their skills required to be good partners has been made. Many of the problems from which the profession is now suffering have arisen from such mistakes of the past.

Being a partner is about being a businessman or businesswoman, and this involves at least two essentials:
• Being a manager; that is a manager of people, of clients, of the business and of oneself; 
and,
• Being a business developer, in the widest sense, which requires 'hunger' on the part of partners 
Just being a good technical lawyer is not enough — that should be a given.

Performance

What standards / levels of performance are required of partners and how can we measure them? 
Whilst it is usual to build criteria into performance development reviews (I prefer that term to 'appraisal', which can have negative connotations and hinder partner buy-in) by which to plan and then assess performance, for many in law firms, performance is an instinctive thing — the 'you know it when you see it' approach. Instincts are very often right, but in the context of partner performance, particularly when performance levels are to be linked to reward, progression through the firm or a partnership ‘restructuring’, it is important that a firm is seen to have clear and objective standards and criteria by which to measure. Above all, partners must have trust and confidence in such criteria and in those who are judging performance and making decisions.

Any consideration of the performance of partners ought to be approached in the first place by posing the question:

 'How can we work to ensure that everyone is maximising their potential, so as to achieve for them and the firm the very best out of their work?'
 If performance issues are approached in this way, a great deal can be achieved in terms of enhancing the performance of individual partners and of the firm overall. Here are a few ideas:

· Each partner should prepare a business plan every year for his / her part of the practice (many will need help in doing this) which can be agreed with a firm’s management and form the basis of reviewing (and possibly rewarding) future performance.

· Coaching and training can and should be provided where a partner lacks certain necessary skills in order to enhance the partner's performance and help the firm to achieve its goals.
· Mentoring can be given if partners have difficulties in certain areas — for example, many partners find it difficult to delegate (a key to greater profitability), to manage their people or to manage their own time and prioritise their actions.

If despite all efforts by management to work to improve performance, there are partners who cannot or will not perform to agreed levels of performance or who refuse to be accountable for their actions, then management must, as its priority and for the sake of everyone in the firm, take all necessary steps to remedy the situation. 
What are the possible options?

The possible solutions are likely to depend upon whether what we are talking about here are `differentials' in levels of performance by partners which are of a magnitude that there is
· merely a mismatch between contribution and reward (which may be capable of being resolved by the firm’s reward system); or 
· a consistent failure to reach even the minimum level of performance expected of a partner (which is unlikely to be resolved by a reward system and may require a partner to leave the firm).
Without in this Briefing Note going into detail regarding performance based forms of partner reward systems, many firms have partners whom they wish to retain because they are contributing to the firm in valuable ways and at particular levels, albeit not at the highest levels required by the firm. Once levels of performance by these partners have been measured, then agreed performance targets for the future can be agreed and rewarded accordingly. However, persuading a partner that he or she is not 'worth' as much as the colleague in the next office can tax the diplomatic skills of the most persuasive of managing partners!

On the other hand, a firm which has a plateau reward system, with some or all  partners earning equally, may take the view that the equality basis of such a system can only work if everyone is more or less contributing (in the broadest sense) equally. 

Many firms resolutely refuse to move away from equality and the result is that, even if they want to do something about serious differentials in performance, there are few appropriate choices available:
• They may do nothing, which has often been the case but is no longer an option;

• The partner can move to salaried or fixed share partnership, although this may not be appropriate in many cases;

• A partner may move down a lockstep (if there is one), either on a permanent or temporary basis, if persuaded to do so; or

• The partner leaves the firm.

It is unlikely in many cases that the above limited choices will really fit the bill or be in the longer term interests of the firm. Ideally, reward systems should be structured with sufficient flexibility to give firms access to the services of partners profitably at many different levels, so each is rewarded accordingly. Ultimately, law firms will only become and remain competitive if they can attract and retain the best people. That will not happen if partners performing at the very highest levels are not receiving what they perceive to be their market worth. This problem will not go away, and it may get worse, because if the pot becomes smaller during this downturn, then there will be even greater pressure on firms to fairly match reward to performance. That is the challenge for management.

Only if the level of performance by a partner falls very far short of what is required should the partner's retirement be sought. This is because many partners have valuable contributions to make at a certain level, and so firms need to find ways to match remuneration to that level of contribution, if they wish to keep the partner on board.

On the other hand, sometimes `retirement' is the only course desirable or available. The exiting of partners should not necessarily be a solely financial decision. It should not simply arise from the financial underperformance of a partner, but relate to the inability of the partner, deliberate or otherwise, to embrace the management discipline required by the firm. Or it may be that a reasonable performer, or indeed a high performer, is simply too disruptive to be sensibly retained within the firm, albeit that high performers are usually tolerated within a firm longer than might be the case with a lesser performer.
However, for some law firms, bringing themselves to make decisions on this issue can be difficult, but to do nothing should not be an option. 

A managing partner needs both the authority and ability to confront the issues, whether human or financial. But sometimes persuading partners to dismiss a fellow partner is the most difficult task. Often those remaining know it is the right thing to do, but emotions, conscience or fear for their own positions can make the job of obtaining their agreement as difficult as dealing with the partner who is to be retired.
Persuading fellow partners that a colleague is not pulling his or her own weight in the firm can be an uphill struggle, for a number of reasons:

· The insecurity of other partners – ‘will I be next?’

· Individual performance levels of others may come under the spotlight

· The case for taking action may not be well prepared or presented 

· Management’s agenda may be suspect in the eyes of some

· There may still be an unwillingness to ‘upset the applecart’ notwithstanding an obvious and serious need to act.
· Longstanding friendships may make any objective consideration of the matter impossible

· Some partners still view partnership as being ‘for life’.
Partners often need to be taken out of their comfort zones before any progress can be made – and a crisis of falling profits or cash flow is sometimes the only thing that will force a firm to at last face up to its problems and do something about them. But having taken the step of deciding something has to be done about those who are not performing to even the minimum standards that the majority in the firm have set down, what steps does a firm need to take to implement its decisions?

‘Restructuring’ a law firm partnership needs to be planned like a military campaign. Success can depend as much on how well you apply your ‘soft skills’ as on the strength of your legal position.

While emotions can run high in the context of disputes — and the exiting of partners can impact emotionally on both the firm and the outgoing partner / partners — almost all disputes should be resolvable financially.

Partners are often too close to the issues and the personalities involved to make objective decisions. Getting it wrong can cause a current of discontent to run through the firm and prove costly in terms of legal costs and time spent, not only by management, but in lost fee earning by partners and fee earners distracted by the continuing dispute. 

Outside help, which is skilled in helping firms through this most stressful of processes, should ideally be enlisted to avoid potentially disastrous pitfalls.
Even though a firm may have the ability under its partnership agreement (or equivalent LLP members’ agreement) to retire partners without cause, this is often merely the necessary backdrop to its discussions with a partner. Instead, it is likely to negotiate and ‘counsel-out’ the partner, often offering generous compensation packages, but having first made sure that if disagreements do arise then management has the required majority of votes in the bag. 

 And when it comes to dealing with partners who are to go it is vital to make sure they understand there is no alternative but to leave. Some put their heads in the sand unable to face up to reality. Expert help, and sometimes medical support, is needed in such cases. At times a ‘buddying’ arrangement, where another partner is teed up beforehand to help counsel the outgoing partner, is the best way. However, being seen to be firm and resolute in these discussions, albeit delivered with humanity, are often crucial factors to success.

It is unfortunately the case that at the moment many under-contributing partners will find it very difficult to obtain equivalent jobs. Outplacement counseling, paid for by the firm, can be one way to help these partners and can certainly help salve the consciences of some of the remaining partners. 

At the end of the day, terminating a relationship that may have lasted for many years is never going to be easy. The most that you can hope for, apart from successfully achieving an exit, is for the departing partner to shake your hand and thank you for having dealt with the matter in as decent a manner as possible.
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