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Systemise your compliance
Many law firms seem to be struggling with dealing with the demands that regulatory compliance places on them and some just put their heads in the sand and ‘hope an SRA monitoring visit will never happen’. If for some that is the current situation, then think about how even more difficult it is going to become for them as the current regulatory rule book is swept away and replaced by ‘outcomes focussed regulation’ (OFR) in 2011.  

One of the things most frequently heard from practitioners is that everyone seems to be  telling solicitors WHAT they should do in relation to regulation but there is very little advice as to HOW they can become compliant.    
In a recent article (Law Society Gazette – 8 July 2010) Charles Plant, the Chair of the SRA Board wrote 

“The management and supervision of firms is covered by chapter 7 of the new handbook. Firms will be required to have a compliance officer for legal practice to oversee and embed adherence to the principles, rules and outcomes, and a compliance officer for finance and administration to ensure compliance with the Accounts Rules. You might wish to start considering who within your firm might fulfil these roles and how they will carry them out”

It is easy for a regulator to say that, but in practice for many firms the struggle they face will be how to provide the RESOURCE needed to ensure compliance. 

The draft chapter 7 of the proposed new Handbook will replace much of the regulation which is in Rule 5, which currently aims to set out ‘responsibility for the overall supervision and management framework of a law firm, and minimum requirements for business arrangements essential to good practice and integral to compliance with supervision and other duties to clients’.      
The challenge of Rule 5 for firms is how to manage compliance in a way which will enable them to demonstrate, given the limited resources available to most firms, that appropriate compliance arrangements are in place and operating, and the effectiveness of that compliance.
The draft chapter 7 of the new Handbook continues this approach and provides for ten mandatory outcomes which must be achieved. The need to systemise compliance is clearly recognised by the outcomes listed in chapter 7. For example:

2) you have appropriate systems and controls in place to achieve and comply with all the Principles, rules and outcomes and other requirements of the handbook;

3) you identify, monitor and manage risks to the achievement of all outcomes, rules, Principles and other requirements in the Handbook if applicable to you and take steps to address issues identified; 

How many firms currently have systems and controls in place to comply with the existing Code of Conduct? If they do not currently have systems in place, then how are they going to ensure compliance with the new OFR regime?
Given that resources are always scarce, law firms might as a first step to getting to grips with their compliance issues, usefully consider carrying out a cost / benefit analysis to establish the most resource effective method to manage compliance and risk, to deal both with the current regulatory regime and under OFR in the future. For example, should compliance and risk management be resourced:    

· By partners on a part time basis or by a full time professional?

· Internally or externally?

· Using an existing practice management system or bespoke or ‘off the peg’ IT software, as a tool to systemise their compliance and risk management procedures? 
Law firms also need to manage their knowledge if they are to effectively get to grips with compliance and risk management. Unless a firm has knowledge and understanding of the risks it runs in its business (including the risks arising from non-compliance), then it will not be possible to adequately manage those risks and its compliance obligations. Thus failure to manage knowledge is itself a major risk.

How many law firms really know and understand the nature and extent of risks to their businesses to enable them to manage those risks? They should perhaps ask themselves questions such as:

Where in our firm does knowledge of our compliance and risk areas reside?  

Can we access that knowledge?

Do we have systems to maintain and upgrade our knowledge?  
One of the main difficulties with managing compliance and risk under Rule 5 (and similarly with the proposed chapter 7 under OFR) given their wide scope is ‘where to start’? 
I would suggest that a systematic approach is needed and which incorporates for example, inter alia, the following:

· It is management driven from the top so that compliance and risk have management buy in and are adhered to by everyone throughout the firm;

· ‘zero tolerance’ is required – ‘just do it!’;

· managing risk and compliance are seen as ‘everyone’s job’;  

· a ‘no guilt’ culture is developed to encourage disclosure;
· investment is made in training and education programmes to build awareness and to change mindsets;

· continuous challenging the effectiveness of  compliance and risk procedures is implemented’   
Above all, a systematic approach is required which enables a firm:

· to put in place a formal compliance and risk management process to identify and manage every area of compliance and risk; and

· to establish a comprehensive database covering all compliance and risk areas.

   The advantages of a formal compliance and risk management process will:

· provide a structured approach to effectively prioritise and focus on the most appropriate risk and compliance areas;

· demonstrate the effectiveness of a firm’s risk and compliance procedures and outcomes;

· ensure continuous monitoring which should ensure that the management of compliance and risk is ‘lived’ on a day to day basis; and

· provide comfort to professional indemnity insurers in relation to how effectively a firm manages its risks.

For example, at the outset risk and compliance issues need to be identified. This process needs to be management driven and may for example involve ‘top down – bottom up’ brainstorming sessions to identify and assess risks:

· Are we compliant in every area?

· How will we achieve the mandatory outcomes required by OFR?

· Do we have gaps?

· What will be required to comply?

· To what standards should we comply?

· How should we prioritise our efforts?   
The use of IT 

How can using IT assist in this process? IT is not a panacea to overcoming all hurdles to effectively managing risk and compliance but is merely a tool. IT is however a very powerful tool which, with careful planning and by integration with a firm’s risk and compliance procedures, can help to:

· create and maintain a central and up to date compliance and risk database providing access to all who need it in relation to exposure to risk;

· embed compliance and risk management procedures and controls into the way the firm is operated. A good example of this is where IT is used to manage and control compliance with client inception procedures; and
· streamline identification, assessment, monitoring and reporting in relation to risk and compliance management.

Clearly, resource will be required to implement measures such as I am suggesting above. As I have already mentioned, an initial cost / benefit analysis to identify the most effective way to resource compliance and risk management can be a worthwhile step to take. In an increasingly regulated environment for the legal profession, the following may be some possible options:

· Pooling of resources by groups of firms sharing the costs, for example of a compliance and risk professional;   

· Outsourcing of compliance and risk management services to an external organisation; or 

· Consolidation, involving acquisitions of firms or mergers between firms. This option may appear at first sight to be a ‘sledgehammer to crack a nut’ but ultimately the highly fragmented structure of the legal profession is likely to mean that the size of firms will have to increase if they are to achieve a ‘critical mass’ sufficient to enable them not only to become competitive but also to be able to provide the resource necessary to enable them to practice compliantly and safely.               
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